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[Job 9:33] with one hand on the head of each, counselling peace."27
Black agreed to try again but stipulated that the President should
request him to answer five legal questions, which Black forthwith
wrote down. This was done on November 17, and the lawyer took the
week end to compose his famous opinion on the extent of the President's
powers.
The federal law was supreme in its sphere, the Attorney General
advised the President, but in the sphere of action of the states it was
powerless. The President had ample authority to collect the revenue
at stated ports from the deck of a vessel. Also he had the right to pro-
tect the public property. But executing law in absence of federal judges
was another matter. Under existing law, if the feeling in any state
against the United States should become so universal that there were no
federal officers, "troops would certainly be out of place, and their use
wholly illegal." In other words the federal government was strictly on
the defensive. If a state should secede, the President could neither
acknowledge the fact nor acquiesce. He must take the defensive powers
at his disposal, try to execute the laws, and leave the rest to Congress.
What Congress could do was up to Congress. Black repeated his admis-
sion that the right to make war against a state was not expressly given.
He believed that the Union must utterly perish at the moment when
Congress should "arm one part of the people against another for any
purpose beyond that of merely protecting the general government in
the exercise of its proper constitutional functions." Such was Black's
official argument. Privately he maintained that proper reenforcernents
to the southern forts would quickly check secession.28
Buchanan was not pleased with this paper either. Black reports "he
had hastily taken it for granted that Congress might make secession a
cause of war, and in the draft of his message already prepared he had
submitted the question of war or peace to their decision." Black and
Cass, who was stirring out of his usual lethargy, convinced Buchanan
that the issue was not as simple as that, and once again the President
took his pen in hand. On November 22 he sent for Jefferson Davis to
come up early and advise with him on this troubled question.29
Before Davis could reach the capital, word arrived from Anderson.
He had carefully inspected his command at Charleston and recom-